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SECURITIES AND EXCHANGE
COMMISSION OF SRILANKA

Office of the Direclor General

REF: SEC/DG/18/08/168

To: CHIEF EXECUTIVE OFFICERS OF ALL LICENSED/REGISTERED ENTITIES

GUIDELINES ON FITNESS AND PROPREITY

The Securities and Exchange Commission of Sri Lanka (SEC) at its 409™ meeting held on 14™ August
2018 approved the Issue of Guidelines on Fitness and Propriety to be followed by entities licensed and
registered under the Securities and Exchange Commission of Sri Lanka Act No. 36 of 1987 (as amended).

The Commission approved the Guidelines attached hereto (marked as Annexure I) taking cognizance of
the importance of maintaining fit and proper standards which are imperative to ensure that business
activities of the Securities Market are conducted to high standards of market practice and integrity
through enhanced accountability and transparency.

Accordingly, the test of fitness and propriety has been extended to be applicable to;
» Members of the senior management who are in a position to influence the management of the
company including the Chief Executive Officer and Head of Compliance.
* Fund managers of Unit Trust Managing Companies and Investment Managers.
» Employees dealing with clients including Registered Investment Advisors,
+ Shareholders and ultimate beneficiaries who are capable of exercising significant influence on
the management of entities licenced or registered under the Securities and Exchange
Commission of Sri Lanka Act No. 36 of 1987 (as amended).

You are advised to adopt the Guidelines appearing in Annexure 1 with effect from 1 September 2018.
These Guidelines will be made mandatory for compliance with effect from 01% September 2019.
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Vajira Wijegunawardane
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Guidelines on Fitness and Propriety

Chapter 1

General

1.1 Introduction

The SEC believes that the maintenance of fit and proper standards are essential to ensure that
business activities in the secutities market are conducted with high standards of market practice and

integtity.
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Guidelines on Fitness and Propriety

This fitness and propriety regime primarily strives to fulfill a gatekeeper role ensuring that key
positions of the regulated entities are held by individuals who have the required level of competence
and integrity.

The assessment is undertaken initially when an application is considered for licensing or registration,
and also on a continuous basis which takes into account the ongoing conduct of business and the
history of compliance with all applicable laws and regulations.

The fitness and proptiety of the top management of regulated entities are critical to the achievement of
the objectives of supetvision. ‘The primary responsibility for ensuring that the regulated entities are
prudently and soundly managed and directed rests with the regmiated entities themselves. It is the
expectation of the SEC that the entities will take the measures necessary to ensure that managers,
directors and shareholders who exetcise a significant influence on their operations meet the fitness,
proptiety or other qualification tests of the regulator.

The onus is on the regulated entity to establish that it or he is a fit and proper person rather than
for SEC to prove otherwise.

1.2 Application and Purpose

1.2.1 These Guidelines on Fitness and Propriety shall apply to:

(1) Ditectots of entities licenced and registered under the SEC Act;
(2) Employees dealing with clients of Margin Providers, Underwriters, Credit Rating agencies
registered under the SEC Act;

(3) Registered Investment Advisors of entities licenced as Stockbrokers and Stockdealers;

(4) Fund managers of unit trust management companies and investment managers licenced/
registered under the SEC Act;

(5) Shatreholdets and ultimate beneficiaries, if the shareholder is a legal person who are
capable of exercising significant influence on the management of entities licenced and
registered under the SEC Act;
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1.2.2

1.3

Guidelines on Fitness and Propriety

(6) Members of the senior management including the Chief Executive Officer and the Head
of Compliance who is in a position to influence the management of entity licenced and
registered under the SEC Act.

The purposc of the guidelines on fitness and proptiety is to set out and describe the
critetia that should be considered when :

(a) assessing the fitness and propriety of a candidate whom a regulated entity is proposing
to seek apptoval of SEC in terms of the provisions of the SEC Act;

(b) assessing the continuing fitness and propriety of a person approved by SEC,
including for formulating an opinion about whether there are any grounds on which the
regulator could withdraw the approval given to that individual to perform that function
to which the apptoval was granted for.

Role of the Board of Directors

To effectively dischatge its responsibilities, the Board of directors of a regulated entity shall:

a) establish a fit and proper person policy for the organization, taking into account the critetia

b)

stated in these Guidelines;

apply the policy to directors, seniot management, shareholders, ultimate beneficiaries if the
shareholder is a legal petson who is capable of exercising significant influence over the
company and employees dealing with clients;

ensure creation of apptopriate documentation on the process implemented and decisions
made; and

d) make the documentation available for inspection by SEC , as and when required.
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Guidelines on Fitness and Propriety

The Board’s further responsibilities are to ensure that:

a) nominations, initiated by the Boatd, of persons for election to the board of directors meet
the test of fit and proper set out in these Guidelines before such nominations are placed
before the shareholders’ meeting;

b) candidates for appointment to the senior management, satisty the critetia set out in these
guidelines before the appointments are made;

¢} acquisition of shares by persons who ate likely to be in a position to exercise significant
influence on the licenced /registered entity meet the test of fit and proper person before
their shares are registered in the tegister of shateholders;

€) processes are implemented to keep under constant teview the continuing capacity of
directors, senior management, shareholders and ultimate beneficiaties if the shateholder is a
legal person who ate capable of exercising significant influence over the company and
employees dealing with clients ;

1.4 Assessing fitness and propriety

The SEC will have regard to a number of factors when assessing the fitness and propriety of a
person in tetms of the SEC Act or when assessing the eligibility to continue in such capacity.

The SEC would expect the mgulated entities that are required to assess the fitness and propriety of
staff being assessed under these guidelines to have tegard to substantially the same factors as those
outlined hetein.

The SEC shall exercise judgment and discretion in assessing fitness and proptiety and takes into
account all relevant matters including the following in otder to ensure that the applicant is capable
of sound and prudent management of a tegulated institution.

1. Honesty, integrity and teputation
2. Competence and capability and
3. Financial integrity;

The failure by a petson to meet any one of the criteria set out herein may not lead to an automatic
refusal of an application; revocation of an approval; revocation of the status of an appointed or
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Guidelines on Fitness and Propriety

othet tegulatory action by SEC. The significance and relevance of a relevant person failing to satisfy
the SEC that it or he meets a specific criterion depends on:

(a) The seriousness of, and surrounding circumstances resulting in, the televant person not meeting
the specific criteria;

(b} The relevance of the fajlure by the relevant person to meet the specific criteria to the duties that
are performed and the tesponsibilities assumed by such pegson; and

o) The passage of time since the failure by the relevant petson to meet the specific criteria.
passag Y p P

Chapter 2

Main
assessment

criteria
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Guidelines on Fitness and Propriety

2.1 Honesty, integrity and reputation

Key persons who ate honest, diligent, independent-minded, ethical and who act with integtity and
fairness ate essential to the good reputation and trustworthiness of the securities industry in general
and of individual entities in particulat.

In determining a person’s honesty, integrity and reputation, the SEC will have regard to all relevant
matters including, but not limited to, those set out in these guidelines which may have arisen either
in Sti Lanka or elsewhere.

In considering the mattets in these gnidelines, the SEC will look at whether the person's teputation
might have an adverse impact upon the regulated entity in the event such petson 1s appomted to
such entity.

The matters referted to in these guidelines to which the SEC will have regard, and to which a
regulated entity should also have regard, include, but are not limited to:

(8) whether the person has been convicted of any criminal offence; any convictions; patticular
consideration will be given to offences of dishonesty, fraud, financial crime ot an offence under
legislation relating to companies in the areas of banking, other financial services and insurance
relating to money laundeting, market manipulation and insider dealing, whether or not in Sti Tanka;
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Guidelines on Fitness and Propriety

(b) whether the person has been the subject of any adverse finding or any settlement in civil
proceedings, patticularly in connection with investment ot other financial business, misconduct,
fraud or the formation ot management of a body corporate;

(c) whethet the petson has been the subject of any disciplinary proceedings, by the SEC, by othet
regulatoty authotities, including the exchange, professional bodies, ot government bodies;

(d) whethet the petson is or has been the subject of any proceedings of a ctiminal nature by the
SEC, by othet regulatoty authotities, including the exchange, professional bodies, or government
bodies;

(e} whether the person has contravened any of the requirements and standards of the regulatory
system ot the equivalent standards or requirements of other regulatory authorities , cleating houses
and exchanges, professional bodies, or government bodies;

(f) whether the petson has been the subject of any complaint relating to regulated activities and
found guilty by the SEC, by other regulatory authorities ,including the exchange, ptofessional
bodies, or government bodies ;

(2) whether the petson has been involved with a company, partnership or other organization that
has been refused registration, authotization, membership ot a licence to catry out a trade, business
ot profession, or has had that registration, authorization, membership or licence revoked, withdrawn
or terminated, ot has been expelled by a regulatory or government body;

(h) whether the person, ot any company with which the person has been involved, has been
cancelled or suspended by SEC, by other regulatory authorities ,including the exchange, professional

bodies, or government bodies ot a court of law ot Tribunal;

(i) whether the person has been dismissed, or asked to resign and resigned, from employment ot
from a position of trust, fiduciary appointment or. similar;

() whether the petson has ever been disqualified from acting as a director or disqualified from acting
in any managetial capacity;
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22  Competence and capability

To demonstrate competence, the person involved in carrying out the securities business must act in
a knowledgeable, professional and efficient manner, complying with the prevailing regulations. It is
the responsibility of the applicant to show that he/she is competent to undertake the activity
including, where appropriate, detailed knowledge of the structure, purpose and risks of the products
associated with the activity.

In determining 2 petson’s competence and capability, the SEC shall have regard to matters
including, but not limited to:

(a) the person has satisfactory past performance or expertise in the natutre of the business being
conducted;

(b) the person has an appropriate range of skills and experience to understand, operate and manage
the regulated activities/financial affairs;

(¢) the person has the technical knowledge and ability to perform prescribed duties for which they

ate engaged, especially recognized professional qualifications and membership of relevant
professional mstitutions.

(d) whether the petson has ever been diagnosed as being mentally ill ot unstable so as to render him
unfit to discharge his duties; and

() whether the person has ever been disciplined by a professional, trade ot regulatory body, or
dismissed of requested to resign from any position ot office for negligence, incompetence ot
mismanagement;
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2.3 Financial soundness

In assessing the financial soundness the SEC will assess whether the petson can maintain solvency
and prudent financial control. It includes meeting liabilities as they become due and ensuting
adequate control over financial risks on a continuing basis. Financial soundness is an important
element in determining the fitness and propriety of applicants.

In determining the financial soundness the SEC will consider mattets such as, but not limited to:

(a) Whether there are any indicators that the person will not be able to meet his debts as they fall

due;

(b) whether the person has been subject to any judgment debt ot award in Sti Lanka or elsewhere,
that remains outstanding ot has not been satisfied within a reasonable period;

(c) whether the person has made atrangements with creditors, filed for bankruptcy ot been declared
bankrupt or had assets sequestered;

(d) whether a person who has been a Director of 2 company ot a shareholdet in a position to
exercise significant influence in the company that:
a. has been the subject of any adverse judgment ot award, in Sti Lanka or elsewhere, that
remains outstanding or was not satisfied within a reasonable petiod; and
b. has, in Sri Lanka or elsewhere, made any atrangements or composition with its creditors,
filed for bankruptcy, been declared bankrupt, had assets sequestrated, ot been involved in
proceedings relating to any of the foregoing, '
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Guidelines on Fitness and Propriety
Interpretation

“SEC” mean the Securities and Exchange Commission of Sti Lanka.

“SEC Act” means the Securities and Exchange Commission of Sri Lanka Act No 36 of 1987
amended by Act No 26 of 1991, 18 of 2003 and 47 of 2009.

“Regulated Entities” means all entities licenced /tegistered in terms of the provisions of the

Securities and Exchange Commission of Sti Lanka Act no 36 of 1987, as
amended.

“Significant influence” means a person who is in a position to influence ditectly or indirectly, the
g p P y ¥
composition of the board of directors of the regulated entity and /ot financial

and operating policy decisions of such entity ot who holds more than 25% of
the shares of the regulated entity.
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